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Milan, 15.04.2020

FAQs on the impact of COVID-19 on insolvency matters

Which consequences has the health emergency produced in respect of the general law
provisions regulating insolvency and business crisis management procedures?

By Legislative Decree No. 14/2019 (the so-called "Business Crisis and Insolvency Code"), the
Lawgiver infended to deeply reform the regulation of the business crisis and insolvency
procedures.

Article 389 of the Business Crisis and Insolvency Code provided that the entire body of
legislation would have been effective as of 15 August 2020 (except for some operating rules,
referred to in Article 398, paragraph 2, of the same Business Crisis and Insolvency Code, which
came into force on 16 March 2019.

Article 5 of Law Decree No. 23 of 8 April 2020 (the Law Decree No. 23/2020) postpones to 1
September 2021 the deadline for the full entry into force of the Business Crisis and Insolvency
Code.

Has the Government intended to infroduce other emergency measures in the event of a
material loss of share capital?

The following articles of the Italian civil code shall not apply to capital companies which have
exceptionally recorded, as aresult of the current health emergency, areduction in their share
capital due to losses:

(a) inrespect of joint-stock companies,

(i) Article 2446, paragraph 2 of the Italian civil code, pursuant to which, "If within the
subsequent financial year the loss is not reduced fo less than one third, the
ordinary shareholders' meeting or the supervisory board approving the financial
statements for that financial year shall reduce the capital in proportion to the
losses ascertained. In the absence of such a reduction, the directors and statutory
auditors or the supervisory board shall ask the Court to order that the share capital
be reduced in proportion fo the losses resulting from the financial statements. The
Court shall issue, after hearing the public prosecutor, a decree subject to
complaint, which shall be registered with the Companies’ Register by the
directors”;

(i) Article 2446, paragraph 3 of the Italian civil code, pursuant to which, "If the shares
issued by the company lack a nominal value, the by-laws, any amendment to
the same by-laws or a resolution adopted with the maijorities required for the
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exfraordinary shareholders' meeting may provide that the reduction in the share
capital referred to in [Arficle 2446, paragraph 2 of the Italian civil code] be
approved by the board of directors. Article 2436 [of the Italian civil code] shall
apply in such case";

Arficle 2447 of the lItalian civil code, pursuant to which if, "[...] due to the loss of
more than one third of the share capital, the latter is reduced below the minimum
set forth in Article 2327 [of the Italian civil code], the directors or the management
board and, in the event of their failure to act, the supervisory board shall
immediately convene the shareholders' meeting to resolve the reduction and the
simultaneous increase in the same share capital to an amount not lower than the
said minimum, or the conversion of the company"; and

Article 2484, paragraph 1, No. 4) of the Italian civil code, pursuant to which "[...]
joint-stock companies, limited partnerships limited by shares [(societd in
accomandita per azioni)] and limited liability companies shall be dissiolved [...]
due to the reduction of their share capital below the legal minimum", without
prejudice to the provisions of the above articles;

in respect of limited liability companies,

(i)

(ii)

(v)

Article 2482-bis, paragraph 4, of the Italian civil code, pursuant to which, "if within
the subsequent financial year the loss is not reduced to less than one third, the
quotaholders' meeting shall be convened to approve the financial statements
and reduce the share capital in proportion fo the losses ascertained. Lacking the
above, the directors and statutory auditors or the person appointed to carry out
the statutory audit of the accounts pursuant to Article 2477 [of the Italian civil
code] shall ask the Court to order the reduction of the share capital according
fo the losses resulting from the financial statements”;

Article 2482-bis, paragraph 5, of the Italian civil code, which provides that the
Court, also upon request of any interested party pursuant to Article 2482-bis,
paragraph 4, of the Italian civil code above, "[...] shall provide by decree subject
fo complaint, which shall be registered with the Companies’ Register by the
directors";

Artficle 2482-bis, paragraph é of the ltalian civil code, which provides the
application, insofar as compatible, of the last paragraph of Arficle 2446 of the
ltalian civil code for joint-stock companies (for which please refer to letter (a)(ii)
above);

Article 2482-ter of the Italian civil code, pursuant to which, "If, due to the loss of
more than one third of the share capital, the latter is reduced below the minimum
set forth in Article 2463, No. 4) [of the ltalian civil code], the directors shall
immediately convene the quotaholders' meeting to resolve the reduction and
the simultaneous increase in the same share capital to an amount not lower than
the said minimum. This is without prejudice to the possibility of resolving the
conversion of the company”;

Article 2484, paragraph 1, No. 4) of the Italian Civil Code, pursuant to which "Joint-
stock companies, limited partnerships limited by shares [(societd in accomandita
per azioni)] and limited liability companies shall be dissolved [...] due fo the
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reduction in the share capital below the legal minimum", without prejudice to the
provisions of the above articles; and

(c) inrespect of companies with mutual benefit purpose (societd cooperative),

(i) Article 2545-duodecies of the ltalian civil code, pursuant to which such kind of
companies are dissolved due to any loss of their share capital or the occurrence
of any of the causes below:

(1) the expiry of the term of duration;

(2) the achievement of the corporate purpose or the impossibility to achieve
it, unless the shareholders/quotaholders’ meeting, convened for such
purpose without delay, resolves the appropriate amendments to the by-
laws;

(3) the impossibility of functioning or the continued inactivity of the
shareholders/quotaholders’ meeting;

(4)  [...

(5)  the cases provided by articles 2437-quater (Winding-up procedure) and
2473 (Withdrawal of the quotaholder) of the Italian civil code;

(6) a resolution adopted by the shareholders/quotaholders’ meeting to such
end; and

(7)  other causes provided for in the deed of incorporation and/or the by-laws,

which shall exceptionally not apply, as mentioned, starting from the effective date of Law
Decree 23/20 (9 April 2020) until 31 December 2020.

What impact will the health emergency have on the fulfilment of the undertakings entered
into in the debt restructuring agreements and/or the plans for composition with creditors?

In order to support companies during the health emergency, Article 9 of Law Decree 23/2020
includes "provisions on composition with creditors and debt restructuring agreements".

In particular, for applications already pending as of 23 February 2020 the excepfional
derogations from the rules governing restructuring agreements and compositions with
creditors listed below are intfroduced:

(a) in respect of the prior compositions with creditors and approved debt restructuring
agreements, a six-month extension of the terms for fulfiment expiring between 23
February 2020 and 31 December 2021 is provided;

(b) in proceedings for the approval of the composition with creditors and the debt
restructuring agreements the debtor shall be entitled to request, until the hearing
scheduled for the approval, for the grant of a term not exceeding ninety days to submit
a new plan and a new proposal for the composition with creditors, unless a meeting of
creditors has already been held in the course of the relevant proceedings;

(c) the debtor shall be entitled to file, until the hearing scheduled for the approval of the
composition with creditors or the debt restructuring agreement, a statement
mentioning the new terms for fulfilment, provided that the latter do not result in a more
than six months postponement of the original terms; and

(d) the debtor shall be entitled to file a petition for a further extension up to ninety days of
the term referred to in Article 161, paragraph é of the Bankruptcy Law, even though the
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same debtor has already obtained a first extension and an application for bankruptcy
has been filed. The petition shall mention the elements pursuant to which the grant of
the extension becomes necessary, with specific regard to the events that occurred as
a result of the COVID-19 epidemiological emergency. A similar chance is granted to
the debtor who has already obtained the grant of the term under Arficle 182-bis,
paragraph 7, of the Bankruptcy Law. In both cases, the Court will grant the extension if
the petition is grounded on concrete and justified reasons.

Is it possible to file new bankruptcy applications?

Preliminarily, it should be noted that Article 83 of Law Decree No. 17 of 18 March 2020 (the so-
called “Cura Italia” decree) has provided the suspension of the civil and criminal proceedings
pending at any Court of law (with the consequent postponement of the relevant hearings
and suspension of the terms to accomplish any procedural deed) starting from 9 March 2020
until 15 April 2020 (which date has been subsequently further postponed beyond 11 may 2020
by the Law Decree 23/2020).

Moreover, it should be noted that, pursuant to Article 10 of Law Decree 23/2020, any
application under Articles 15 and 195 of the Bankruptcy Law and Article 3 of Legislative
Decree No. 270/1999 (concerning the exfraordinary administration of major companies in
state of insolvency) filed in between 9 March 2020 and 30 June 2020 will be deemed
inadmissible.

The above provision shall not apply to requests submitted by the Public Prosecutor for having
precautionary or conservative measures issued under Arficle 15, paragraph 8, of the
Bankruptcy Law to protect the concerned assets or company.

Should the declaration of inadmissibility be followed by a declaration of bankruptcy, the
period between 9 March 2020 and 30 June 2020 will not be considered within to the terms of
Artficles 10 and 69-bis of the Bankruptcy Law, i.e. for the application for bankruptcy of a
company deleted from the Companies Register and for the timely filing of the revocatory
action.

How can an overdue debt security be paid? Can the latter be protested?

Pursuant to Article 11 of Law Decree 23/2020, the deadlines of the promissory notes, bills of
exchange and other debt securities issued before the effective date of Law Decree 23/2020
(2 April 2020) falling or elapsing in the period between 9 March 2020 to 30 April 2020 as well
as any other enforceable deed as of such date, are suspended for the same period.

The suspension operates in favour of debtors and parties obliged also in terms of recovery or
guarantee, without prejudice to the right of such debtors and obliged parties to expressly
waive the same suspension.

However, any cheque submitted for payment during the suspension period will be payable
on the day of submittal.

Therefore, the suspension operates on:
(a)  the deadlines for submission for payment;
(b)  the deadlines for raising the protest or equivalent objections;

(c) the terms under both Articles 9 (Revocation of the authorisation), paragraph 2, letters
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(a) and (b), and Article 9-bis (Notice of revocation of the authorisation to issue
cheques), paragraph 2 of Law. No. 386/1990 (New regulation of the sanctions for bank
cheques); and

(d) the deadline for late payment of the cheque (sixty days from the expiry of the latter)
under Arficle 8 (Condition for admissibility), paragraph 1, of Law No. 386/1990.

Protests or equivalent objections, raised from 9 March 2020 until the effective date of Law
Decree 23/2020 (9 April 2020), shall not be forwarded by public officers to the Chambers of
Commerce and, if already published, the Chambers of Commerce will automatically delete
them.

The information to the prefect pursuant to Article 8-bis, paragraphs 1 and 2 (Proceedings
aimed at applying the administrative sanctions) of Law No. 386/1990 are also suspended.

In any case, it is worth stressing the abovementioned provisions are exceptional and valid
only for the period provided therein, unless further extensions by the Government.
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